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THE CONSTITUTION OF THE UNITED STATES 
IN RECONSTRUCTION. 1 

THE doctrine of state sovereignty perished in the destruc- 
tion of the Confederate armies. With that dogma our 
constitutional law ceased to have any concern. Its principle 
was antecedent to and above the constitution. State rights, on 
the other hand, were, under the theory of national sovereignty, 
determined by the constitution itself. Before the war the scope 
of the powers assigned to the states had been influenced much 
by the state-sovereignty theory. The pressure of the govern- 
ment's peril during the rebellion, however, had caused a natural 
reaction, and many of the most widely recognized attributes 
of state authority had been assumed by the general government. 
With the assured success of the Federal arms, a distinct defini- 
tion of the rights of a state under the new situation became a 
matter of the first importance. The working out of such a 
definition was the main problem of reconstruction. 

Inextricably involved in this leading legal question, was an 
even more troublesome practical difficulty. What was, and what 
should be, the civil and political status of the Southern blacks ? 

The definition of state rights first presented itself as a vital 
political issue when Federal authority began to be firmly re- 
established in the rebellious communities. In the course of the 
year 1863 the military situation in Tennessee and Arkansas 
seemed to justify the President in taking the preliminary steps 
towards the rehabilitation of those states with civil authority. 
His message of the 8th of December may be taken as the 
beginning of the process which only terminated with the with- 
drawal of the Federal troops from Louisiana and South Carolina 
by President Hayes in 1877. Between the close of 1863 and 
the end of hostilities no important progress was made towards 

1 Cf. the article entitled " The Constitution of the United States in Civil War," 
Political Science Quarterly, June, 1886. 
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a solution of either of the great problems which were now 
plainly confronting the nation. All phases of the matters were 
freely discussed, but the President and the legislature were 
unable to agree upon either the fundamental principles of a 
theory or the details of a practical measure. The immediate 
end sought at this time was the restoration to political rights 
of the people of the regions fully in the possession of the Federal 
forces. To effect this purpose a clear conception of the exact 
status of the districts in question was requisite. As to this 
status there were wide differences of opinion. Without con- 
sidering at this point the various theories proposed, it will be 
well to sketch the public acts of the three departments which 
had had a bearing on the question at issue. Succinctly put, 
the question was this : Had the rebellious communities any 
rights as states under the constitution ? 

A review of the executive acts presents the following result : 
In his inaugural, President Lincoln stated his conviction that 
the Union could not be broken by any pretended ordinance of 
secession. This view was reaffirmed in his first message ; and 
his non-intercourse proclamation of August 16, 1861, declared 
not the states, but the inhabitants of the states mentioned, to 
be in insurrection against the United States. In all the execu- 
tive ordinances the illegal proceedings were assumed to be the 
acts of assemblages of individuals, and not the acts of the 
corporate states. A most important deduction from this theory 
was that the loyal element of the Southern people would be 
exempt from the penalties of the insurrectionary transactions. 
It was this element, indeed, which Lincoln adopted as the basis 
of the reconstruction measures which he proposed in 1863. On 
the day Congress met, December 8, he issued a proclamation, 
the preamble of which recited the subversion of the state gov- 
ernments by persons in rebellion and hence guilty of treason, 
and the desire of certain of these persons to reinaugurate loyal 
governments "within their respective states." An oath was 
prescribed, the taking of which was to be a satisfactory proof 
of loyalty, and the President pledged himself to recognize any 
state government formed under certain conditions by a number 
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of loyal persons equal to one tenth of the voting population in 
i860. Mr. Lincoln was thus true to the position assumed at 
the outbreak of the war. Nor did he recede from this position 
up to the time of his death. The executive department, in 
short, was fully committed to the doctrine that the corporate 
existence of the seceding states was not interrupted by the war. 1 

If we review the course of the legislature in its bearing on 
this question, we find up to a certain point a similar result. 
The act which provided for the definite recognition of the ex- 
istence of a state of war, that of July 13, 1861, empowered the 
President to declare intercourse suspended with the inhabitants 
of certain enumerated districts, and gave no intimation that the 
states, as such, were concerned. In imposing the direct tax of 
twenty millions in 1861, the seceding states were assigned their 
proportionate share, 2 and by a later law 3 the amounts thus as- 
signed were made a charge upon the land in the respective 
states. Further, the creation of West Virginia was valid only 
on condition that the consent of Virginia was obtained ; and we 
find, in the law erecting the new state, that the legislature of 
Virginia did give its consent. 4 Many other instances might 
be adduced to illustrate the attitude of Congress toward the 
question of state existence in the early days of the war. It 
certainly was one with the President in according to the state 
a being incapable of destruction by any unconstitutional or- 
ganizations of its inhabitants. 

But there came a time when symptoms were manifested of a 
change of heart in the majority in the legislature. With the 
brightening prospects of the military situation, the anxiety to 
secure firmly the settlement of the slavery question led to a 
closer examination of the consequences that might flow from 
too strict an adherence to a theory better adapted perhaps to 
a time of doubt than to a time of certain success. The subject 
of state status became very prominent through the steps toward 
restoration announced by the President in his message in 
December of 1863 and the accompanying amnesty proclamation. 

1 See Lincoln's speech just before his death ; McPherson, Rebellion, p. 609. 

2 12 Statutes at Large, 295. * Ibid., 422. * Ibid., 633. 
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So pronounced a movement towards the realization of the old 
state-rights doctrine aroused all the radical elements. It was 
feared that Mr. Lincoln would be lax in exacting satisfactory 
conditions from the reorganized communities. A bill was 
accordingly brought in, and after long discussion passed, enact- 
ing much more stringent conditions of restoration of govern- 
ments than those contained in the President's plan, and making 
Congress and not the executive the ultimate authority on the 
question of recognition. The principle of the bill as passed was 
not different, in respect to the matter under discussion, from 
that adhered to by the President. The rebellious states were 
regarded as having lost their governments through insurrection 
within their limits, and it was assumed as the duty of the Federal 
government, under the clause of the constitution directing the 
guarantee of a republican form in each state, to declare when 
such a form existed. The whole plan of the bill, however, fell 
through, by the President's withholding his signature till the 
adjournment of Congress. He thereupon issued a proclamation 
stating his objections to the bill, and renewing his encourage- 
ment to the loyal people of the states in the reorganization of 
their governments. 1 

Meanwhile, in consequence of the practical application of the 
President's plan in Louisiana and Arkansas, the question had 
been presented to Congress in another shape. An organization 
had been effected in each of those states in accordance with 
Lincoln's proclamation, and credentials were accordingly pre- 
sented to each House of persons claiming to represent the 
restored states. It became necessary for the Houses to pass 
on the rightfulness of the claims. The Senate Judiciary com- 
mittee reported adversely to the admission of the claimants 
from Arkansas on the grounds, first, that the President's proc- 
lamation declaring the inhabitants of Arkansas in a state of 
insurrection had not been revoked ; and second, that the suprem- 
acy of the military power in the state precluded the possi- 
bility of a civil organization that should be republican within 
the meaning of the constitution. In the House, the committee 

1 McPherson, Rebellion, p. 318. 
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on elections reported favorably on the Arkansas claimants, but 
no action was taken on the report. Nor was any expression of 
opinion made by the thirty-eighth Congress on the vital point 
of state status. 1 Resolutions without number were offered, 
embodying all conceivable shades of belief on the issue, but, 
after eliciting much discussion, they were invariably consigned 
to a permanent resting-place on the table, or to a quiet grave 
in some committee. 

There was a reason for this persistent ignoring of so impor- 
tant a question. The sentiment in favor of an absolute settle- 
ment of the slavery question had resulted in the submission to 
the states of the thirteenth amendment ; and it was evident 
that until its adoption had put the question of slavery beyond 
the reach of the states, no further and conclusive steps toward 
restoration should be taken. But the Congress expired before 
the fate of the amendment was known, and shortly afterwards 
the collapse of the Confederacy left the Federal authority in 
the South supreme, but without any clear legislative expres- 
sion as to the extent of that authority. It appears, then, that 
although the legislative department of the government had not, 
like the executive, consistently affirmed the persistence of the 
state entities as political units in our system, it had not, up to 
this time, rejected the theory. 

The view held by the judiciary with respect to the war was 
first enunciated in the prize cases, decided in 1862. While a 
difference of opinion was manifested on the question, when an 
actual state of war began to exist, the Supreme Court was 
unanimous in its judgment as to the nature of the conflict. It 
was recognized as a military assertion of the authority of the 

1 The debates in the last session of this Congress afford abundant evidence that 
the doctrine of the continuous existence of the states that had seceded was losing 
ground. The reconstruction bill of 1863-4 contained clauses abolishing slavery in 
the rebellious districts. It had been a universally accepted principle that Congress 
had no power to enact any such law in respect to states. The passage of the act was 
due in part to the theory that no states existed in the regions designated. Many 
supporters of the bill, however, considered that the war power was a sufficient basis 
for the provision, and that no consideration of state status was involved. The word- 
ing of the emancipation clause itself is : " All persons held to involuntary servitude 
or labor in the states aforesaid are hereby emancipated and discharged therefrom." 
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general government over the inhabitants of certain states and 
districts. "Congress," the decision declares, "cannot declare 
war against a state or any number of states, by virtue of the 
constitution." 1 Nor has the President any power to initiate or 
declare a war of any sort. He is only authorized by law "to 
suppress insurrection against the government of a state, or of 
the United States." The individuals conducting the present 
insurrection have taken advantage of the peculiar constitution 
of our system, and have "acted as states claiming to be sover- 
eign " ; but nowhere in either of the opinions is any recognition 
given to the idea that the states as known to the constitution 
are concerned in the war. Again, in the case of The Venice, 2 
Chief Justice Chase describes the government's policy as em- 
bracing no views of subjugation by conquest, but as seeking 
only "the re-establishment of the national authority, and the 
ultimate restoration of states and citizens to their national rela- 
tions." There appears to be no indication, then, that the judi- 
ciary ever doubted the constitutional existence of the states. 
Circumstances had disarranged their relations with the Federal 
government, but with the correction of the disturbance the 
former conditions would be resumed. 

From the foregoing review of the attitude of all the depart- 
ments of the United States government, it seems unquestion- 
able that, while the necessities of war had made sad havoc with 
the rights of the states as well as of individuals, yet upon the 
return of peace a resumption was contemplated of the ante 
bellum status of both, subject only to such modifications as the 
now undisputed sovereignty of the nation should impose. 

As to the status of the negroes, the whole question was in 
hopeless confusion. Under the operation of the Emancipation 
proclamation of the President and of the various acts of Con- 
gress containing provisions in reference to the subject, the 
number of freedmen dependent upon the government had be- 
come enormous. The exact status of these dependents was not 
determined. Besides those in the insurrectionary states who 
had been freed by the confiscation acts and the President's 

1 2 Black, 668. 2 2 Wallace, 278. 
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orders, under the war power, the Border states had contributed 
to swell the number through the operation of other measures. 
A most effective means for freeing the slaves even of loyal 
masters had been the employment of the negroes for military 
purposes. The enrollment act of 1864 1 had provided for the 
drafting of " able-bodied male colored persons " into the army, 
granting freedom to all so drafted, and awarding compensation 
to loyal owners. The joint resolution of March 3, 1865, 2 pro- 
claimed free the wives and children of all persons who had been 
or should be mustered into the military or naval service of the 
country. 

Already, however, the thirteenth amendment had been sub- 
mitted to the states, and the substantial certainty of its ratifica- 
tion rendered futile the loud protests against the constitution- 
ality of such acts. 

The care of the freedmen became early a subject of consid- 
erable importance. Commanders were seriously embarrassed 
by the great crowds of improvident blacks that attached them- 
selves to the armies in their campaigns. It was not considered 
just to the Southern slaves to give them their freedom and 
then leave them to be re-enslaved as soon as the national forces 
had gone by. Such a course indeed would have been impossi- 
ble, since the freedmen themselves instinctively refused to stay. 
The Border states protested vigorously against the influx of 
paupers to burden their already oppressed taxpayers. Private 
philanthropy took in charge the work of civilizing on the spot, 
but always under the protection of the army, such of the unfor- 
tunates as could be assembled at various points along the 
borders of the Confederacy. In 1865 the whole matter was 
systematized by the establishment of a bureau in the War 
department 3 to have control of all subjects relating to refugees 
and freedmen from the territory embraced in the military opera- 
tions of the war. The existence of the bureau was limited to 
the duration of the rebellion and for one year thereafter. It 
was evidently the belief that the supervision of the general gov- 
ernment would accomplish its object within a year after the 

1 13 Statutes at Large, II. => Ibid., no. 29. s Ibid., 507. 
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cessation of hostilities, and that then the freedmen could be 
relinquished to the normal operation of the laws. Such, at 
least, was the view of the conservative Republicans, who hesi- 
tated to convert the Federal government into a permanent dis- 
penser of charity. The act was regarded as based entirely upon 
the war power of the government, and was accordingly limited 
in its duration to the state of affairs which justified the exercise 
of such power. 

Little more than a month after the passage of the bill, the 
Confederacy fell. The whole South came under the domination 
of the armies of the United States, and by the operation of the 
President's orders all the slaves in those regions became de facto 
free. Whether or not they rose immediately to a position of 
legal equality with their former masters was an unsettled ques- 
tion, now to become of the first importance. But whatever 
their rights at this period, the authority to which they looked 
for a guarantee of those rights divided them distinctly from the 
other race. As has been indicated above, a reorganized state 
jurisdiction was to regulate the affairs of the restored common- 
wealths ; but for the freedmen a bureau of the United States 
War department had the indefinite jurisdiction implied in the 
words "the control of all subjects relating to refugees and 
freedmen from rebel states." The status of the negroes thus 
seems to have been practically that of wards of the Federal 
government, with rights totally undetermined. 

Restoration of the States. 

Upon the theory which has been shown to have been recog- 
nized in the conduct of the war, the problem of restoration 
was apparently simple. The instant the state of insurrection 
ceased which had given rise to the attitude of belligerency 
toward the inhabitants of the rebellious regions, ante bellum 
relations were resumed, in so far as not modified by Federal 
legislation during the war. That no such special modification 
had been effected in the relations of the insurrectionary states, 
had been assumed by all the departments of the government. 
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But as to the individuals in rebellion, certain important meas- 
ures had been passed. Most prominent were the provisions of 
the Confiscation act of 1862, which declared severe penalties 
upon such persons. By section thirteen of this act, however, 
the President was authorized to extend amnesty and pardon 
at his discretion, "to persons who may have participated in 
the existing rebellion in any state or part thereof." It was 
therefore left to the executive to relieve individuals from the 
consequences of their crimes so far as he saw fit. In pursu- 
ance of this authority, Mr. Lincoln had issued his proclamation 
of amnesty in 1863, prescribing a form of oath, the taking of 
which would restore to his normal relations a person who had 
incurred the disabilities resulting from participation in the 
rebellion. The nucleus of loyal citizens thus secured in any 
state was competent to take the steps necessary to the organi- 
zation of a government for the state. Nor did it matter that 
they were a minority — even the one-tenth that the President 
fixed upon arbitrarily as the requisite number. The guaranty 
of a republican form would warrant the protection of the 
national authorities against an overwhelming majority in oppo- 
sition to such a form. 

Lincoln's great anxiety was to get something in the nature 
of an organization to recognize, without being over-critical as 
to how it was secured. He felt that consistency required that 
the impulse to commonwealth organization should come, nomi- 
nally at least, from the people of the unsettled community. 
His proclamation accordingly contained no mandate of action, 
but merely declared the circumstances under which he would 
recognize a government in any state. These circumstances 
were the formation of a governmental organization by persons 
having subscribed to the oath of allegiance to the United 
States, and having pledged themselves to support the acts and 
proclamations promulgated during the war in reference to sla- 
very. It is true that these terms were practically conditions 
imposed upon citizens of states as prerequisite to the exercise 
of their rights. But the plan, as Lincoln states in his message, 1 

1 McPherson, Rebellion, p. 147. 
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was merely presented as a rallying point, which might bring 
the people to act sooner than they otherwise would, and was 
not intended as a final solution of all the delicate questions 
involved. In no rebellious state, save Virginia, was there a 
government whose members possessed the most fundamental 
qualification for legitimacy — namely, that secured by having 
taken the oath prescribed by article six of the constitution. 1 
To obtain such a government was Lincoln's main object. 

In Louisiana and Arkansas he was successful. Congress, as 
has already been stated, declined to commit itself to such 
recognition of these governments as would have been implied 
in the admission of members chosen under their auspices. 
But under executive protection their organization was main- 
tained till reconstruction began. In Tennessee, where there 
was a very strong Union sentiment, Andrew Johnson, in the 
capacity of military governor, had effected an organization in 
time for the Presidential election of 1864. The government 
thus established also continued through the period of restora- 
tion. Upon the collapse of the Confederacy, Lincoln's succes- 
sor devoted himself to the inauguration of a like plan in the 
other states. In Virginia, where a shadowy loyal organization 
still existed, the President simply proclaimed his purpose to 
carry out his guarantee of a republican form of state govern- 
ment by supporting the measures of this authority. 2 By the 
same order, the administration of all the departments of the 
general government was put in operation throughout the state. 

Three weeks later Johnson's amnesty proclamation was 
issued. It followed Lincoln's closely in tenor, but was in gen- 
eral more stringent and more pronounced in tone. Accompa- 
nying the amnesty manifesto was issued the order to put in 
operation the plan of restoration in North Carolina, and at 
intervals up to the middle of June successive proclamations 
inaugurated the system in all the other rebellious states, ex- 

1 "The members of the several state legislatures, and all executive and judicial 
officers, both of the United States and of the several states, shall be bound by oath 
or affirmation to support this constitution." 

2 Proclamation of May 9, 1865. 
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cept Tennessee, Arkansas, and Louisiana, where the Presi- 
dent recognized the Lincoln governments. Johnson evidently 
aimed at operating on exactly the same theory as his predeces- 
sor. In the preamble he marks out the constitutional basis of 
his action : The United States must guarantee a republican 
form of government, and protect each state against invasion 
and domestic violence ; the President is bound to see that the 
laws are executed ; rebellion, " now almost entirely overcome," 
has deprived the people of the state of all civil government ; it 
is therefore necessary and proper to carry out and enforce the 
obligations of the United States to the people of the state. In 
consequence of these principles and facts, the President and 
commander-in-chief of the army and navy appointed a provis- 
ional governor for each of the disturbed states, with the duty of 
securing the re-establishment of the constitutional order. In 
the appointment of this special officer, Mr. Johnson followed 
the action of Mr. Lincoln in the case of Tennessee. The duty 
of the provisional governors was laid down in the same terms 
that had been employed in Lincoln's instructions to Johnson 
when the latter held the office of military governor. 1 They 
were directed to prescribe rules for the calling of a convention 
of delegates chosen by the loyal people of the respective states, 
and "to exercise all powers necessary and proper to enable 
such people to restore the states to their constitutional relations 
to the Federal government." The test of loyalty was subscrip- 
tion to the oath of amnesty as set forth in the President's 
proclamation, and a prerequisite of voting was the qualifi- 
cations of an elector under the laws of the state in force 
immediately before the act of secession. Further, the Presi- 
dent decreed that the convention, " or the legislature thereafter 
assembled, will prescribe the qualification of electors, and the 
eligibility of persons to hold office under the constitution and 
laws of the state, a power the people of the several states com- 
posing the Federal Union have rightfully exercised from the 
origin of the government to the present time." 

In these electoral conditions was embodied the principle which 

1 McPherson, Rebellion, p. 436. 
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developed in an instant a centre of antagonism to the President. 
It had already become a cardinal doctrine of the radical Repub- 
licans that the necessary corollary of emancipation and abolition 
was enfranchisement of the freedmen. By assuming the suicide 
of the states, they had removed all constitutional obstacles to 
the realization of this doctrine by the general government. But 
here was a declaration by the President that the whole matter 
was to be left to the Southern whites ; and the fate of negro 
suffrage in such hands was not doubtful. Around this rallying 
point, then, were speedily grouped all the elements of opposition 
to the President's policy. The conviction that the emancipated 
race, made by circumstances the wards of the nation, ought to 
continue under the nation's care, was common to all. But opin- 
ions as to the means of effecting this were of all degrees of diver- 
sity. Conservatives considered that if the civil rights of the 
blacks could be guaranteed by the general government, the 
political privileges could be left to the states. To assume this 
guarantee by law involved grave questions of constitutionality ; 
to fix it by constitutional amendment necessitated a previous 
determination of the status of the rebel states. In view of the 
difficulties that beset every plan that was suggested, many were 
inclined to give the President's experiment a fair trial, that the 
data thus obtained might be utilized in future adjustment. 

In the midst of all the conflict of judgment, however, restora- 
tion on the line of the proclamation was accomplished. By the 
general amnesty and by special pardon of many in the excepted 
classes, a loyal population had been secured in all the Southern 
states. Conventions framed constitutions under the direction 
of the provisional governors, and also under immediate tele- 
graphic supervision from Washington. The acts which the 
President demanded as conditions of his recognition were : the 
nullification of the ordinances of secession, the repudiation* of 
the war debt, and the ratification of the thirteenth amendment 
by the first legislature. These measures were adopted with 
more or less grace — South Carolina, as usual, taking the lead in 
stubbornness. But in spite of occasional manifestations of ill- 
feeling, the alluring prospect of self-government and representa- 
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tion in the national legislature kept the actions of the new 
governments in substantial accord with the President's wishes. 
The work of organization was completed, and by the opening of 
the thirty-ninth Congress in December, 1865, representatives 
and senators from most of the rebel states were ready to present 
their credentials for admission to that body. In his message, 
Mr. Johnson formally called upon Congress to complete the 
work of restoration, by receiving the Southerners, subject to the 
constitutional right of each House to judge of the elections, 
qualifications, and returns of its own members. A special mes- 
sage (December 18) announced specifically that the rebellion 
had been suppressed ; that in all the insurrectionary states, 
except Florida and Texas, the people had reorganized their gov- 
ernments ; and that in those two satisfactory progress was 
making. Upon the completion of the organization in these two 
states, then, the constitutional relations between commonwealths 
and national government were, as far as the executive was con- 
cerned, exactly as they had been before the war. 

But the state of war which had been proclaimed in 1861 
and 1862 by President Lincoln had not yet formally ceased to 
exist. By successive orders, the blockade, the prohibition of 
commercial intercourse, and the suspension of the habeas corpus 
were revoked by Mr. Johnson, but it was not till August 20, 
1866, that the final proclamation went forth that the insurrec- 
tion was ended, " and that peace, order, tranquillity, and civil 
authority now exist in and through the whole of the United 
States of America." Previous to that date, in all the states not 
declared at peace by special proclamations, the presumptive 
status of the inhabitants, under the unrevoked order of April 2, 
1863, was that of public enemies. The only evidence of a dif- 
ferent status was the fact of having taken the amnesty oath, or 
of having received a special pardon from the President. By the 
final order of Mr. Johnson, however, the liability of all civilians 
in the United States to the President's military authority 
ceased, and no effect of the war remained upon the private citi- 
zen in the Southern states, save that a rapidly diminishing num- 
ber of unpardoned individuals were still responsible before the 
civil law for the crimes of treason and rebellion. 
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Such was the condition of affairs that was claimed to have 
been brought about, by the fall of 1866, through executive 
action. As far as the judiciary was concerned, the restoration 
seemed to be fully accepted. The district courts of the United 
States resumed their work under the direction of the President 
as fast as the provisional organizations were effected. Chief 
Justice Chase declined to sit on the circuit bench while military 
authority was maintained in the circuit, on the ground that it 
was not becoming to the dignity of the highest judicial officers 
of the government to act under even the least shadow of sub- 
jection to armed force. He did not object, however, to the 
holding of the circuit courts by the district judge sitting alone. 1 
As early as the December term of 1865, the Supreme Court 
ordered the cases on its docket from the Southern states to be 
called and disposed of. 2 Upon the proclamations by the Presi- 
dent of the end of the insurrection, the regular sessions of all 
the courts were resumed. This action indicated a judicial belief 
that normal conditions had been restored in the South. The 
rebel states, at all events, were not reduced to the territorial 
status ; for by the long-accepted principle laid down by Chief 
Justice Marshall in 1828, the jurisdiction of the constitutional 
courts of the United States did not extend to territories. In 
such regions it was for Congress to provide at will for the 
administration of justice. 3 

Great weight cannot be attached, however, to the attitude of 
the judiciary in this matter. Its duty was to follow the decis- 
ions of the political departments on questions of political 
status. But as regards the status of the Southern states, it 
soon became evident that no agreement of views now existed 
between the executive and the legislative. The President, as 
we have seen, had prepared to push his theory before Congress 
at its very opening. Credentials were promptly presented by 
members elect from the restored states. But the legislature 
declined to be hurried into committing itself to any doctrine on 

1 Letter to the President, Annual Cyclopedia for 1866, p. 514. 

2 3 Wallace, viii. 

3 American Ins. Co. vs. Canter, I Peters, 546. 
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the great subject. The House passed a resolution for the 
appointment of a joint committee of fifteen to inquire into the 
condition of the rebellious states, and their title to representa- 
tion. The Senate agreed to the joint committee, and thus pro- 
vided a convenient limbo to which might be relegated any 
question that should threaten to interfere with the placid prog- 
ress of Congressional deliberation. 

Reconstruction of Civil Rights. 

There was a strong opposition to Mr. Johnson's theory among 
the Republicans in Congress, and at the same time a disinclina- 
tion to an open rupture with the President. It was in obedience 
to this latter feeling that the Reconstruction committee was so 
heartily agreed to. Through this the main issue — the recog- 
nition of the Southern state governments — was deferred until 
it could be ascertained whether a substantial protection for the 
freedmen might not be obtained without coming to open hos- 
tility with the President. In accordance with this plan the 
aggressive spirit of the radicals was repressed, and the Judiciary 
committee, through its veteran leader, Trumbull, devised a 
series of measures of which the Freedmen's Bureau bill was 
the first to be presented. 

By this bill 1 the bureau which had been organized during the 
preceding session 2 was enlarged both as to the duration and 
the territorial extent of its powers. The limit of one year after 
the end of the war was abolished, and the bureau's operations 
were to extend to "refugees and freedmen in all parts of the 
United States." The powers of the officials were of the vaguest 
character imaginable, involving practically absolute discretion 
in the regulation of matters in which the freedmen were inter- 
ested. Provisions, clothing, fuel, etc., were to be furnished to 
destitute blacks, land was to be set apart for their use, and 
schools and asylums to be erected for their benefit. But the 
central point of the bill was in the seventh and eighth sections. 
Here it was made the duty of the President to extend the mili- 

1 McPherson, Reconstruction, p. 72. 2 See ante, p. 564. 
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tary protection of the bureau to all cases in which the civil 
rights and immunities of white persons were denied to others 
on account of race, color, or any previous condition of slavery 
or involuntary servitude. Further, any person who should, under 
color of any state law, ordinance, or custom, subject the negro 
to the deprivation of equal civil rights with the white man, 
should be guilty of a misdemeanor, and the jurisdiction of such 
cases was conferred upon the officials of the bureau. Such 
jurisdiction was limited, however, to states in which the ordi- 
nary course of judicial proceedings had been interrupted by 
rebellion, and was to cease there when those states should be 
fully restored to all their constitutional relations to the United 
States. 

The grave questions of constitutionality involved in the de- 
tails of this bill were modified in their bearing by the general 
basis on which the whole legislation rested. It was, according 
to Trumbull, a war measure, and inapplicable, by its terms, to 
any other state of affairs. 1 Under the "necessity" which the 
existing insurrection had made the supreme law of the land, the 
forcible displacement of a state's authority over matters of civil 
jurisdiction normally under its control, was fully justified. 

But the President, in vetoing the bill under consideration, 
protested against " declaring to the American people and to the 
world, that the United States are still in a condition of civil 
war." He asserted that the rebellion was, in fact, at an end. 2 
Mr. Johnson was in a rather difficult position here ; for the 
habeas corpus was still suspended in the Southern states, and 
even while he was writing his veto message a military order 
had gone forth looking to the suppression of disloyal papers 
there. 3 It was reasonably asked upon what authority such ex- 
ecutive acts could be performed if a state of peace prevailed. 

The President's veto, made effective by the failure to over- 
ride it in the Senate, strengthened the extremists in Congress ; 
for many who desired the success of the conservative plan were 
indignant that it should be thwarted at the outset. A concur- 

1 Globe, 1st Session, XXXIX Congress, p. 320. 

2 McPherson, Reconstruction, p. 72. 8 Ibid., p. 123. 
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rent resolution was passed declaring that no member from any 
of the insurrectionary states should be admitted to either House 
till Congress should declare such state entitled to representa- 
tion. 1 This was a formal declaration of war upon the executive 
policy. It notified the President that Congress intended to 
form its own judgment upon the status of the states, irrespec- 
tive of any extraneous decision. It precipitated the conflict 
that had been impending since the amnesty proclamation of 
1863, and which Lincoln's tact had been successful, and might 
afterwards have been successful, in avoiding. And finally, it 
indicated a strengthening of the feeling that some guaranty 
for the rights of the freedmen should be secured before the 
rights of the states should be conceded. A great silence and 
mystery hung about the committee whose report was to em- 
body the views of Congress on the condition of the states. No 
one doubted that the enveloping clouds would continue until a 
satisfactory solution of the negro question should be discovered. 
As the next step in the direction of such a solution, the Civil 
Rights bill was presented to the Senate by its Judiciary com- 
mittee. The Freedman's Bureau bill had been confessedly in 
the nature of a temporary expedient. It had aimed to secure 
the protection of the blacks by military authority for a period 
that Congress should deem sufficient. By the second measure, 
however, the protection was to be incorporated permanently 
into the law of the land, and to be entrusted to the civil authori- 
ties of the nation. As the bill passed, 2 it provided first a broad 
foundation for rights in the declaration that " all persons born 
in the United States, and not subject to any foreign power, 
excluding Indians not taxed," are citizens of the United States. 
Equality of rights for all such citizens in respect to making 
and enforcing contracts, appearing in the courts, receiving, 
holding, and transferring property, and enjoying the benefit of 
all laws for the security of person and property, was then as- 
serted. Section second made it a misdemeanor to subject any 
inhabitant of any state or territory to the deprivation of any 
right secured by the act, or to different punishment, by reason 

1 McPherson, Reconstruction, p. 72. 2 Ibid,, p. 78. 
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of race, color, or previous condition of servitude, from that pre- 
scribed for white persons. The remainder of the bill was occu- 
pied with provisions in great detail for the enforcement of the 
first two sections. Cognizance of all cases arising under the 
act was given exclusively to United States courts, and the ma- 
chinery for its strict execution was borrowed, with grim satis- 
faction, from the Fugitive Slave act. 1 

At the time the Civil Rights bill was proposed, it had become 
a well-grounded conviction that the Southern states would not 
yield to the negroes any appreciable share of the rights which 
Northern sentiment demanded for them. The legislatures of 
the reorganized governments, under cover of police regulations 
and vagrancy laws, had enacted severe discriminations against 
the freedmen in all the common civil rights. 2 In several states 
the tendency of these enactments toward a system of peonage 
had appeared so pronounced as to induce the military com- 
manders to order that they be disregarded. Such proceedings 
strengthened the resolution, already well-defined, to remove the 
possibility of a system of modified slavery under state sanction. 
It was feared that Congressional action could never effect this 
purpose after the admission of the Southern representatives. 
The end must be achieved previous to the acknowledgment of 
the restoration, and acquiescence in the result could then be 
made a condition of the erring states' return. 

At first glance, the provisions of the bill appeared out of all 
relation to our constitutional system. Never before had Con- 
gress been known to arrogate to itself the power to regulate 
the civil status of the inhabitants of a state. The proposition 
that United States courts should assume jurisdiction of disputes 
relating to property and contracts, and even of criminal actions 
down to common assault and battery, seemed like a sudden 
and complete revelation of that diabolical spirit of centraliza- 
tion, of which only the cloven hoof had been manifested hereto- 
fore. But the supporters of the bill showed a clear appreciation 
of the change that the great conflict had wrought. The consti- 

1 Trumbull; Globe, 1st Session, XXXIX Congress, p. 475. 

2 For summary of this legislation, see McPherson, Reconstruction, p. 28. 
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tutional basis of the law was the thirteenth amendment. Slav- 
ery and involuntary servitude were by that article prohibited ; 
and, by the second section, Congress, and not the state legisla- 
tures, was authorized to enforce the prohibition. What consti- 
tuted slavery and involuntary servitude, in the sense of the 
amendment ? Slavery and liberty are opposite terms. If slavery 
is prohibited, civil liberty must everywhere exist. But civil lib- 
erty consists in natural liberty, so far as restrained by human 
laws for the advantage of all, provided that these restraints be 
equal to all. A statute, then, which is not equal to all is an 
encroachment on the liberty of the deprived persons, and so a 
badge of servitude, such as is by the constitution prohibited. 
Thus the constitutionality of the bill was maintained. The 
essence of the plea was a wide construction of the terms 
" slavery " and " involuntary servitude." Broadly speaking, it 
was the practical application of what had heretofore been in 
the United States a mere theory, the idea of " equality " as an 
essential principle of "liberty." There was involved in this 
construction also a definite recognition of the national gov- 
ernment as the protector of individuals against state oppres- 
sion. 

The far-reaching consequences of this view of the thirteenth 
amendment filled the friends of the old system with dismay. 
They insisted that the only effect of the new article was to 
destroy the relation of master and slave. Beyond this no action 
of the Federal authority was contemplated. The second clause 
gave no power to Congress that was not already conferred by 
the old constitution. 1 It was merely added to give the negro 
the privilege of habeas corpus in case the master persisted in 
holding him. 2 Upon the dissolution of the old bond the freed- 
man became subject to the laws of his state, like any other 
inhabitant. The idea that the amendment carried with it an 
enormous centralization of power in the general government 
had never been heard of during the long discussion of the reso- 
lution in Congress. It was a recently devised scheme of the 

1 Art. I, sec. 8, last clause. 

2 Cowan, of Pennsylvania; Globe, 1st Session, XXXIX Congress, p. 499. 
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consolidationists to change the whole foundation of the govern- 
ment by interpretation. "Will anybody undertake to say," 
asked Cowan, "that that [amendment] was to prevent the 
involuntary servitude of my child to me, of my apprentice to 
me, or the ^««j?-servitude which the wife to some extent owes 
to her husband ? " Nothing but African slavery was referred 
to, and only its various modifications were included in " invol- 
untary servitude " ; the broad question of civil liberty was not 
affected. 

Whatever may have been the intention of the framers of the 
thirteenth amendment, the construction put upon it by Congress 
in the Civil Rights bill was promptly adopted by the judiciary. 
The bill was vetoed by the President on the same general line 
of reasoning that was employed with respect to the Freedmen's 
Bureau bill, but was immediately passed over the veto. Cases 
under its provisions came speedily before the circuit courts, 
where its constitutionality was questioned. Justice Swayne, 
in U. S. vs. Rhodes, 1 sustained the act, saying : 

The amendment reversed and annulled the original policy of the 
constitution, which left it to each state to decide exclusively for itself 
whether slavery should or should not exist as a local institution, and 
what disabilities should attach to those of the servile race within its 
limits. 

Chief Justice Chase also took a similar position, holding that 
Maryland's apprentice laws, discriminating between white and 
black apprentices, were in violation of the clause prohibiting 
involuntary servitude. 2 The later amendments, however, re- 
lieved the court of the heavy burden which hung upon it in 
basing equality in all civil rights upon the thirteenth alone. 
The construction of this amendment has been narrowed in 
later opinions, or rather, the tendency to widen it has been 
checked. 3 

In addition to the definition of " slavery " and " involuntary 
servitude," the Civil Rights bill undertook to fix the precise 

1 1 Abbot's U. S. Reports, 56. 

2 Turner's case, I Abbot's U. S. Reports, 84. 

8 Cf. Blyew vs. U. S., 13 Wallace, 381; Slaughter House cases, 16 Wallace, 69; 
Civil Rights cases, 109 U. S. 3. 
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meaning of the phrase "citizen of the United States." The 
matter had been involved, up to this time, in hopeless confu- 
sion. No positive legal definition had been authoritatively 
given. For general practical purposes, exact determination 
of the scope of citizenship had not been found necessary. 
Where any opinion at all had been pronounced, it had in most 
cases been in relation to the status of the free negroes. The 
weight of authority on this point was adverse to the claim of 
citizenship for the blacks. 1 During the war, however, the old 
view was entirely overthrown in practice. Mr. Lincoln's Attor- 
ney-General argued away all the precedents, and gave it as his 
official opinion that a free negro, born within the United States, 
was ipso facto a citizen thereof. 2 He assumed nativity as the 
broad basis of citizenship, and so universally recognized by 
public law. With that assumption the status of United States 
citizenship was placed entirely beyond the reach of any state 
influence whatever, and a purely national conception was 
attained. This view was the one incorporated into the Civil 
Rights bill. The declaration thus made by law was designed 
to end the uncertainty resulting from the varying authorities. 
Its abstract principle did not excite remonstrance so much as 
the deductions drawn from it in the remainder of the bill. For 
while the immediate effect of the definition was to make the 
freedmen citizens of the United States, the practical end of the 
other provisions of the bill was to make them also citizens of 
the several states in which they resided. This result was not 
stated in terms in the law, but was considered as a necessary 
corollary of the main proposition. The act gave to all citizens 
of the United States, in every state and territory, the same civil 
rights as were enjoyed by white citizens ; or, practically, de- 
clared to the states that, however they might widen the scope 
of their citizenship, they should never contract it so as to em- 
brace less than the whole number of citizens of the United 
States residing within their respective borders. 

1 So Attorney-General Wirt; I Opinions of Attorney-General, 507. Cf. Taney 
and Curtis in the Dred Scott case. 
a McPherson, Rebellion, 378. 
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To justify this sweeping enactment, the special conception of 
citizenship which the history of our institutions had developed 
was discarded, and the broad principle of public law was 
adopted in its place. All authorities agreed that the status of 
citizen implied the reciprocal duties of allegiance and protec- 
tion. 1 A citizen of the United States, then, was entitled to the 
protection of that government to which allegiance was owed. 
But this protection was to operate against all sources of oppres- 
sion, and if a state government happened to come in this cate- 
gory, it too must succumb. 



Theories as to the Status of the States. 

The intense opposition which the Civil Rights bill had excited 
permitted little hope that its provisions could remain perma- 
nently upon the statute book. Hence arose the movement to 
incorporate the principles of the bill in the constitution. 

The struggle for the passage of the law had involved the 
widest discussion of all the questions connected with recon- 
struction. Mr. Johnson had not only separated from the Repub- 
lican leaders, but had placed himself in a position that rendered 
reconciliation inconceivable. Under such circumstances, the 
conservative plan, which could only be successful through the 
President's support, had to be abandoned. Congress found 
itself obliged to formulate a theory of state status upon which 
it could rest for support in a decisive struggle with the execu- 
tive. To the joint committee on reconstruction was entrusted 
the presentation of such a theory, and from this committee 
emanated the plan of reorganization which finally triumphed. 
Before considering the committee's report, however, it will be 
profitable to examine the various theories in respect to recon- 

1 Cf. Opinion of Attorney-General Bates; McPherson, Rebellion, p. 379. The 
employment of this relation as a basis from which to infer unlimited power to "pro- 
tect, " is discountenanced by the Supreme Court in U. S. vs. Cruikshank et al, 92 
U. S. 549 : " In the formation of a government, the people may confer upon it such 
powers as they choose. The government, when so formed, may exercise all the powers 
it has for the protection of the rights of its citizens and the people within its juris- 
diction; but it can exercise no other." 
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struction which had become prominent since 1863. While 
varying infinitely in detail, these theories may be summarized, 
as to their fundamental principles, in five classes, which may be 
denominated : the Southern theory, the Presidential theory, the 
theory of forfeited rights, the theory of state suicide, and the 
conquered-province theory. Of these the first two were based 
on the idea of the indestructibility of a state in our system, the 
last two on the contradictory assumption, while the third was in 
the nature of a compromise on this question. 

As preliminary to an examination of these theories it is nec- 
essary to determine as nearly as may be, what constituted the 
essence of the concept "state," under the ante bellum constitu- 
tion. No attempt will be made, however, to discuss the ques- 
tion of sovereignty, or any other attribute held to exist outside 
of the organic law. " The word state," said Marshall, " is used 
in the constitution as designating a member of the Union, and 
excludes from the term the signification attached to it by writers 
on the law of nations." x What can be derived from the consti- 
tution itself as to the meaning of the term? Three distinct 
uses of the word may be found in the supreme law. First, it 
designates a mere territorial division with definite boundaries ; 
second, it denotes the people, politically associated, who inhabit 
the same region ; and third, it refers to the body politic within 
a defined region, involving the threefold notion of territory, peo- 
ple, and government. This last sense of the word is by far the 
most frequent in the constitution, and accordingly the Supreme 
Court has framed the definition of a state thus : 

A political community of free citizens, occupying a territory of de- 
fined boundaries, and organized under a government sanctioned and 
limited by a written constitution, and established by the consent of the 
governed. 2 

The theories to be examined may be viewed in the light 
afforded by this definition. The three essential elements of a 
state were held to be a geographical locality with determined 

1 Hepburn and Dundas vs. Ellzey, 2 Cranch, 226. 

8 Texas vs. White, 7 Wall. 721 . Cf. Hunt, dissenting, in U. S. vs. Reese, 2 Otto, 250. 
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limits, a community inhabiting it, and a government organized 
by that people. At the close of the war, two principal questions 
arose as to the insurrectionary districts : first, did states exist 
in those districts ; and second, what was the relation of those 
states or districts to the government of the United States ? 

To the first of these questions the Southern theory, as has 
been stated, gave an affirmative answer. All the essentials of 
state-being remained unchanged by the war. Territory, people, 
and government conformed to the definition. The war had 
been waged by the North for the avowed purpose of suppress- 
ing an insurrection of individuals, and with no idea of inter- 
fering with the rights of the states. On individuals, then, all 
the consequences of the defeat must fall. But the states, it was 
admitted, were out of their constitutional relation to the general 
government. Their officers had taken no oath to support the 
constitution of the United States. No senators or representa- 
tives were acting for the states at Washington. The authority 
of the United States judiciary and of the revenue officials was 
not recognized by the state governments. But the result of 
the war had established the nullity of the acts upon which this 
severance of connection was based. The supposed separation 
was therefore unreal, and it became the duty of the officers to 
take the oath required by the constitution, of the legislature to 
provide for the despatch of congressmen to Washington, and 
of the people of the state to submit to the authority of the 
courts and officials of the Federal government. These steps 
having been taken, the Union would stand under the constitu- 
tion as before the war. 

It was upon this theory that the celebrated agreement be- 
tween Sherman and Johnston was made after the surrender of 
Lee. 1 On the same principle, the rebel governors in most of 
the states convoked the legislatures to take action on the situa- 
tion after the collapse of the Confederacy. It was the prevail- 
ing opinion throughout the South that the restoration would 
proceed on the lines of this theory. 2 But the repudiation of 

1 McPherson, Reconstruction, 121. 

2 Pollard, The Lost Cause Regained, p. 51. 
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General Sherman's agreement by the administration, and the 
overthrow of the rebel state governments by the military com- 
manders, dissipated the hopes of so simple an operation in re- 
adjustment, and finally disposed of any possible realization of 
the Southern idea. 

The Presidential theory of state status has been pretty clearly 
indicated in the discussion of its practical application. Its 
cardinal doctrine was the indestructibility of a state, either 
by its own act or by act of the United States government. At 
no time, either during actual conflict, or when the Southern arms 
had been laid down, did the United States consist of less com- 
ponent states than before the first secession. To assert the 
contrary was to admit the dissolution of the Union. The terri- 
torial and popular conditions of the constitutional state remained 
unchanged in every case. As to the state government, how- 
ever, a defect existed, brought about indirectly through the im- 
mediate relation of the people to the Federal government. All 
the officers, as well as the constituents of the rebel organiza- 
tions, were insurgents, and hence incapable of political recogni- 
tion by the United States authorities. With the removal of this 
disability, the ante bellum status returned. But until that re- 
moval, the vitality of the state was suspended through the 
incapacity of its organs to fulfil their functions. The Presi- 
dent's pardon was the healing agent. Restored by it to normal 
relations with the general government, the people of the states 
became immediately invested with the right to establish their 
own will in organized form, and with the right to assume the 
former relation with the Union. 

In these two theories, the Southern and the Presidential, the 
ultimate principle is obviously the resolution in favor of the 
states of all doubts arising out of the anomalous condition of 
affairs. Both alike relied for support upon the sentiment which 
the Republican platform of 1 860 expressed in these words : " The 
maintenance inviolate of the rights of the states is essential 
to the balance of power on which the prosperity and endurance 
of our political fabric depend," 1 and both alike adopted that 

1 Tribune Almanac for 1861, p. 30. 
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view of the consequences 6f the war which corresponded to the 
statement of its object in the Crittenden resolution in Congress, 
in July, 1861, namely, "to defend and maintain the supremacy 
of the constitution, and to preserve the Union, with all the dig- 
nity, equality, and rights of the several states unimpaired." 

Charles Sumner's famous theory of state suicide was the first 
of those which maintained that no state as known to the consti- 
tution existed on Southern soil at the close of the war. The 
enunciation of the theory was originally embodied in a series of 
resolutions offered in the Senate in 1 862, but tabled. 1 The basis 
of the series is contained in the declaration that any act by 
which a state may undertake to put an end to the supremacy of 
the constitution within its territory is void, and, if sustained by 
force, such act is a practical abdication by the state of all rights 
under the constitution. Further, the treason involved in this 
resistance works instant forfeiture of the powers essential to the 
continued existence of the state as a body politic, and the state 
is, in the language of the law, felo de se. But the territory of 
the extinct commonwealth belongs irrevocably to the United 
States, and consequently becomes henceforth subject to the 
exclusive jurisdiction of Congress, like other territory of the 
nation. The immediate consequence of these principles, was, 
of course, the termination of all peculiar local institutions, based 
solely on the state authority. Slavery ceased to exist, and all 
the inhabitants of the territory, since they owed allegiance to 
the United States, must look to the national government for 
protection. 

In Mr. Sumner's view, the three attributes involved in the 
definition mentioned above do not constitute the state known 
to the constitution. A fulfilment of the duties imposed by the 
fundamental law is indispensable to the conception. There can 
be no such an entity as a state out of practical relations with 
the United States. A state exists only by virtue of the main- 
tenance of these relations. Certain obligations are imposed by 
the constitution upon the states, and certain privileges are 
accorded to them. Refusal to acknowledge the obligations 

1 McPherson, Rebellion, p. 322. 
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works ipso facto a forfeiture of the privileges. Among the obli- 
gations is that fundamental one of recognizing the supremacy 
of the constitution and laws of the United States ; among the 
privileges is the enjoyment of governmental rights not attributed 
to the Federal organization. Rejection of the former works 
forfeiture of the latter. But the immediate relation between 
the people and the general government is not at all affected. 
This government, therefore, becomes the sole authority for the 
regulation of their concerns. The inhabitants may organize 
themselves for admission as states, but Congress may impose 
its conditions upon them before granting their application. It 
can fix their boundaries at its pleasure and thus destroy every 
vestige of the former states. In short, where once existed 
sovereign states, only the territorial status survived the ordi- 
nance of secession. 

The ultimate principle of this theory is that the United States 
is a nation, of which the constitution is the sovereign law. By 
the nation, through the constitution, certain powers are con- 
ferred upon people living in a given district. In these powers 
consists the essence of a "state." "A state under the American 
system," says an able advocate of the suicide doctrine, " is not 
in the domain and population fixed to it, nor yet in its exterior 
organization, but solely in the political powers, rights, and fran- 
chises which it holds from the United States, or as one of the 
United States." x It was by an act of free will on the part of 
the communities that they assumed these rights, and, by the 
permission of Congress, became states. A similar act of free 
will is sufficient to resign these rights, and to revert to that 
condition which preceded their assumption. " Nothing hinders 
a state from committing suicide if she chooses, any more than 
there was something which compelled the territory to become 
a state in the Union against its will." But however frequent 
may be the shuffling on and off of the state form, the United 
States, as territorial sovereign by virtue of natural laws far 
beyond the reach of local action, remains unaffected. 

The conquered-province theory, which was held mainly by 

1 The American Republic, Brownson, p. 290. 
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Thaddeus Stevens, coincided with that of Mr. Sumner in re- 
spect to the effect upon the states of their own acts. They be- 
came non-existent as states. But Stevens maintained that the 
course of the United States government had made it impossible 
to concede that they possessed, after their subjection, even the 
conditions of territories under the constitution. On Sumner's 
principle, the people of the South, upon submission to the 
national forces, became entitled to the rights of United States 
citizens, as guaranteed by the constitution and exercised pre- 
viously to the erection of the state organization. They had been 
treated as belligerent enemies only so far as it was necessary in 
order to bring them under the power of the government as trai- 
torous citizens. The government's right to treat them in either 
capacity had been affirmed by all departments, and acted upon 
by all. But Stevens regarded all the nice constructions of law 
by which this end was attained as forced and unreal. He ap- 
pealed to the actual facts of the case, and asked if any one could 
look at the military rule controlling the South and say that it 
was not, in reality, the dominion of a conqueror. Neither during 
the war, nor at its close, had any constitutional limitation been 
regarded that stood in the way of making the Southern people 
subject to the absolute will of the United States government. 
Such had come to be their condition, and in no respect did it 
differ from that of a conquered foreign foe. By proclamation of 
the executive, by law of Congress, and by decision of the judi- 
ciary, the people of all the states in insurrection had been de- 
clared public enemies ; as such they had been subdued by the 
armies of the nation ; by their own act they had rejected the 
authority of the constitution, and it was not for them now to 
claim any rights under that instrument. Whatever might be 
the technical pleadings of the lawyers, the plain facts of the 
situation were that the lives, the liberty, and the property of all 
the South were, by virtue of conquest, at the absolute disposal 
of the government. The principles of international law might 
guide the settlement, if the government chose, but no provision 
of the domestic constitution had any binding force whatever. 
From the theories of Sumner and Stevens, as well as from 
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those of the Southerners and the President, conclusions were 
deduced which were very unpalatable to the majority of thinking 
men of the day. The possibility of arguing away the existence 
of a state was an idea quite as offensive as that of immediately 
conceding autonomy to the recreant commonwealths. On the 
one hand the historic conception of the nation as a Federal 
union seemed threatened with destruction ; on the other hand, 
there appeared no guarantee of political results at all commen- 
surate with the military triumph of the Unionists. 

It was in consequence of this dilemma that the theory of for- 
feited rights was matured. Standing midway between the 
extreme doctrines, it embraced some feature of each of the rival 
theories, and like every compromise, it was deficient in a con- 
sistent relation of its parts. Its supporters would not concede 
that any state had been or could be out of the Union. But, 
while still integral parts of the nation, the insurgent commu- 
nities were not in the enjoyment of all the rights which, in a 
normal condition, a state may enjoy. That element of the state 
which was designated the "people," should be in strictness called 
the political people. This political people had committed a po- 
litical crime against the nation. But just as the individual who 
violates the civil law of society forfeits his civil rights in that 
society, so the community which offends against the political order 
of the nation may lose its political rights at the will of the sover- 
eign. In no other way could the integrity of the nation be secure. 

Now the agent of the sovereign, in adjudging the extent 
and duration of the punishment to be visited upon the recreant 
commonwealths, is Congress. This is evident from the very 
nature of government ; but it is also immediately sanctioned by 
the constitution. For the United States is directed by that 
instrument to guarantee to every state a republican form of 
government. The nation thus becomes the final arbiter as to 
the status of a state. But Congress is empowered to make all 
laws necessary and proper to carry into effect the granted 
powers. Congress, therefore, and not the President, is to direct 
the rehabilitation of the states. Finally, the constitution, and 
laws made in pursuance thereof, shall be the supreme law of the 
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land ; under this clause the power of the legislature in the 
matter becomes indisputable. Neither the state nor the execu- 
tive can claim any rights or authority as against the constitu- 
tional law-making organ of the government. 

In many points the theory under discussion approaches very 
near to that of Sumner. It might be said, in general, that the 
only difference between them consists in a mere abstraction. 
Sumner held that the states did not exist ; the forfeited-rights 
theory refrained from stating the idea in those terms, but held 
in fact that they should be considered, at the pleasure of 
Congress, in a condition of suspended animation. But on the 
hypothesis of state suicide, the very boundaries of the common- 
wealth might be obliterated, and its identity utterly destroyed ; 
the rival theory drew the line here, and, while placing the vital 
principle of political rights at the mercy of Congress, made to 
conservative sentiment the cheap concession of territorial inde- 
structibility. 

The President's theory also appears often to follow quite 
closely the lines of the Congressional doctrine. Mr. Johnson 
himself had described the condition of the rebel states in 
respect to the exercise of their governmental rights, as that of 
suspended animation. 1 But the condition was not recognized 
as arising from the forfeiture of any of the rights they once 
possessed. Only in the retention of each and every one of such 
rights did he see the maintenance of the integrity of the states. 
The suspended animation was the consequence of a concrete 
state of affairs among the people of the state, and was not at 
all dependent upon the will of any political body outside of that 
community. Congress, in fine, the President held, had no 
power to deprive a state of any right as a penalty for the crimes 
of the people of the state. It was that power, however, which 
the national legislature, supported by the great mass of the 
Northern people, finally determined to exercise. 

From the theories just outlined, and the multitude of views 
by which opinion shaded imperceptibly from one to the other 
of the definite doctrines, the Reconstruction committee was 

1 See his remarks to citizens of Indiana; McPherson, Reconstruction, p. 46. 
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called upon to formulate a creed upon which the majority in 
Congress could stand united. Concession had to be made to all 
the various shades of opinion among Republicans. The report, 
therefore, embodied some feature of nearly all the theories, but 
the combination was such as to bring into clearest definition 
the doctrine of forfeited rights. 1 

In the first place, the committee adopted the view which the 
President had once proclaimed, that, at the close of the war, the 
people of the rebellious states were found " deprived of all civil 
government." The de facto governments set up during the 
rebellion were illegal as far as the United States government was 
concerned, and the attempt to legalize them by force had failed. 
At the cessation of hostilities, then, the Southern states were 
disorganized communities, and subject only to military domin- 
ion. The President, in his capacity as commander-in-chief of 
the army, however, had no authority to deal with the restora- 
tion of civil government. He appointed provisional governors, 
who were mere military officials and paid from the military ap- 
propriation. Through these officials the people of the disorgan- 
ized communities adopted certain systems of government ; but 
these were nothing more than phases of the President's military 
sway. There was nothing of a permanent nature in them, and 
their establishment had no effect as against any regulation that 
should be adopted by the law-making power in reference to the 
final adjustment of their relations. 

We cannot regard the various acts of the President in relation to the 
formation of local governments in the insurrectionary states ... in any 
other light than as intimations to the people that as commander-in- 
chief of the army, he would consent to withdraw military rule, just in 
proportion as they should by their acts manifest a disposition to pre- 
serve order among themselves, establish governments denoting loyalty to 
the Union, and exhibit a settled determination to return to their alle- 
giance ; leaving with the law-making power to fix the terms of their 
final restoration to all their rights and privileges as states of the Union. 

In meeting the conservative proposition that a state, under the 
constitution, must be either in the Union, with all rights abso- 

1 For the report, see McPherson, Reconstruction, p. 84. 
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lutely recognized, or out of it, with no rights whatever, the com- 
mittee's principle denied the completeness of the disjunction, 
and rested on the conception of a state with full rights, but 
with those rights in abeyance by virtue of circumstances de- 
manding recognition by the supreme Federal government. 

This view of the condition of the states was evidently that 
of the forfeited-rights theory. In deference to the conquered- 
province idea, however, the committee reminded the states 
that, " whether legally and constitutionally or not, they did, in 
fact, withdraw from the Union, and made themselves subject to 
another government of their own creation." The moral of this 
was that from one point of view " the conquered rebels are at 
the mercy of the conquerors." In such a situation, it was held 
to follow that the government had a right to exact indemnity 
for the injuries done, and to take security against the recurrence 
of such outrages. The concession to Stevens was thus utilized 
as a basis for the great maxim of the forfeited-rights school, 
" indemnity for the past and security for the future." Sumner's 
doctrine was also deferred to with much respect. The territo- 
rial basis of the nation was insisted upon, and it was denied 
that any portion of the people of the nation had the right, while 
remaining on its soil, to withdraw from or reject the authority 
of the United States. They might destroy their state govern- 
ments, and " cease to exist in an organized form," but this in 
no way relieved them from their obligations under the constitu- 
tion and the laws. The distinction was marked between the 
destruction of the states and the overthrow of the state govern- 
ments. " The states," it was held, " may cease to exist in an 
organized form " ; so far, but no farther, was the possibility of 
state destruction conceded. The constitution acts upon the 
people directly, and not upon the states as such ; only by act 
of the people, therefore, may the states become amenable to the 
disciplinary power of the national government. 

The conclusion of the committee, accordingly, was that the 
so-called Confederate states, having forfeited all civil and politi- 
cal privileges under the constitution, were not entitled to repre- 
sentation. Before allowing it, security for future peace and 



590 POLITICAL SCIENCE QUARTERLY. [Vol. II. 

safety should be required. This could be obtained only by 
changes in the organic law with a view to determine the civil 
rights and privileges of citizens in all parts of the Republic, to 
place representation on an equitable basis, to fix a stigma upon 
treason, to protect loyal people against future claims for the 
losses sustained in support of rebellion and by the emancipation 
of slaves, and to grant express power to Congress to enforce 
these provisions. 

There is manifest in the view thus set forth the same 
tendency to blend purely constitutional conceptions with the 
broader notions of international law that is seen in the theory 
of the war power employed during hostilities. It is only 
through this tendency that the exaction of indemnity becomes 
prominent. The general sentiment against the infliction of 
penalties for treason upon individuals, together with the con- 
viction that punishment should be visited upon something, 
resulted in a transfer of the consequences of rebellion from the 
individual to the state. Any difficulties in the way of such a 
transfer were readily avoided by the resort to the practices of 
international warfare. 

A month previous to the presentation of the committee's 
report, the measures necessary to the application of its princi- 
ples had been submitted to Congress. The conditions which 
were regarded as necessary to be imposed upon the South were 
embodied in a proposition for a fourteenth amendment to the 
constitution. Accompanying the resolution were two bills to 
supplement it in carrying out the committee's plan. By one 
it was enacted that whenever any state lately in insurrection 
should ratify the proposed amendment to the constitution, and 
should modify its constitution and laws in conformity therewith, 
the congressmen from that state might be admitted into Con- 
gress as such. The companion bill declared ineligible to any 
office under the United States government all persons included 
in five specified classes, substantially the same as those ex- 
empted from amnesty by the President's early proclamation. 1 

In its general feature this plan announced by Congress re- 

1 For the bills, see McPherson, Reconstruction, p. 103. 
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sembled that by which the President had effected restoration. 
A constitutional amendment was proposed, the adoption of 
which was the prime condition of recognition. But it was not 
deemed necessary to provide for governments through which 
state action should be taken. The Johnson organizations, while 
stigmatized as mere military concerns, were yet recognized as 
sufficiently representative in their character to express the will 
of the states. Such recognition was claimed to be a vital flaw 
in the consistency of the Congressional plan. If those govern- 
ments were competent to ratify an amendment to the United 
States constitution, it was insisted that the states which organ- 
ized them were entitled to representation in the United States 
Congress. The thirteenth amendment had become of effect 
through its adoption by the Johnson governments. 1 Much 
abuse was heaped upon Mr. Seward for his action in recognizing 
the right of the rebel states to vote on this matter, 2 but his 
method was found worthy of adoption. 

The content of the amendment proposed to the states marks 
very accurately the progress that had been made in reconstruc- 
tion by the spring of 1866. In the first section, the desire of 
the conservative Republicans to put the civil rights of the 
negroes under the protection of the United States is gratified. 
The fourth guarantees the financial integrity of the government, 
and thus satisfies those who feared some assertion of state rights 
that might legalize debts incurred in opposition to the national 
authority. These two provisions constitute the limitations 
upon the powers of the states that seemed unavoidable conse- 
quences of the war. The second and third sections of the 
amendment were less general in their scope. A very clumsy 
and artificial solution of the suffrage problem was embodied in 
the second. The alternative of enfranchising the blacks or 
losing proportionally in representation was a mere temporary 
compromise between two party factions. It was the most that 
friends of negro suffrage could secure at this stage of the pro- 
cess. But there was no indication that they would be satisfied 

1 See proclamation by Seward ; McPherson, Reconstruction, p. 6. 
% E.g., Scofield, of Pa.; Globe, 2d Session, XXXIX Congress, p. 598. 
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with this. The third section is mainly a manifestation of Con- 
gress's hostility to President Johnson. His very free exercise 
of the pardoning power interfered with the progress of the legis- 
lature's policy and no method of checking this interference 
seemed so feasible as a constitutional amendment. As a whole, 
the amendment is tentative. It betokens a yearning for a defi- 
nite settlement of the two great questions of the day, tempered 
by dread of an adverse public sentiment. 

The bills which accompanied the resolution containing the 
amendment were not acted upon during the first session of the 
thirty-ninth Congress, and the full inauguration of the commit- 
tee's plan, therefore, was not accomplished. The first steps 
having been taken, it was considered well to await the action 
which the Southern states should take in the matter, and 
especially to ascertain the result of the fall elections, before 
making any further advances. 

Only in the case of Tennessee was this policy departed from. 
In that state the Union party had in the previous year secured 
firm control of the government, and had adopted measures 
vigorously excluding their opponents from any share in its 
organization. The fourteenth amendment was promptly ratified 
by the legislature, though not without some doubts as to the 
regularity of the proceedings, 1 and Congress not less promptly 
declared Tennessee restored to the Union. In the preamble 
to the resolution restoring the state, the ground of the act was 
explained in accordance with the theory that Congress had 
adopted. The conditions considered necessary, it was stated, 
had been fulfilled, and, moreover, acts " proclaiming and denot- 
ing loyalty " had been performed by the new state government. 
These acts, not named in the law, were in fact the disfranchise- 
ment of all partisans of the Confederacy and various steps 
looking to negro suffrage. 

It was to the attainment of these ends that a constantly 
growing sentiment had been directed from the beginning. 
Scruples as to the constitutionality of any interference by Con- 
gress with the hitherto sacred right of a state to regulate the 

1 American Cyclopedia, 1866, p. 729. 
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qualifications for voting within its boundaries, had alone pre- 
vented the insertion of these acts among the conditions of res- 
toration. The moderate Republicans desired that this regulation 
should be made by the voluntary act of the Johnson organiza- 
tions. Till every hope of this consummation was exhausted, 
the forfeited-rights school of thinkers preferred to lean toward 
the conservative theories of state status. Two events converted 
this tendency into an unmistakable swerve toward the opposite 
extreme. These were, the unanimous rejection of the four- 
teenth amendment by the Southern legislatures, and the over- 
whelming defeat of the President in the fall Congressional 
elections. 

Military Reconstruction. 

An exhaustive discussion of the further progress of recon- 
struction in its relation to the constitution would involve an 
examination in more or less detail of the conflict between Con- 
gress and the other great departments of the government. 
Such examination, however, cannot be undertaken in this arti- 
cle. The fruitless impeachment of President Johnson was the 
climax of the legislature's struggle with the executive. As to 
the judiciary, a hostility to the radical tendency of Congress 
was unmistakably manifested in the cases of Milligan, 1 Cum- 
mings, and Garland. 2 The conservative attitude here assumed 
aroused a feeling of intense bitterness against the Supreme 
Court. Many laws were proposed looking to a curtailment of 
its appellate jurisdiction, and the suggestion was not wanting 
that even the original authority in certain cases secured to it 
by the constitution might be taken away by an amendment. 3 
Whether the menaces directed against the judiciary had some 
effect, or whether adherence to the traditional policy of the 
court to avoid conflict on political questions with the legislature 

1 Thaddeus Stevens regarded this decision as scarcely less infamous than that in 
the Dred Scot case, and as much more dangerous to liberty. Globe, 2d Session, 
XXXIX Congress, p. 251. 

2 4 Wallace. 

3 Bingham; Globe, 2d Session, XXXIX Congress, p. 502. 



594 POLITICAL SCIENCE QUARTERLY. [Vol. II. 

was sufficient, it is certain that the will of Congress met with no 
adverse opinion during the remainder of the reconstruction era. 

The further and final action of Congress, in bringing about 
the reorganization of the Southern commonwealths, is marked 
by a gradual but certain relinquishment in fact of the theory of 
state status which had been previously adopted and which was 
still adhered to in name. Each successive step rendered more 
and more obscure the connection with the forfeited-rights idea. 
Hitherto, by this theory, the will of the states, as expressed by 
the historical constituency of the states, had been recognized 
as entitled to at least the consideration involved in its assent to 
the conditions of restoration imposed by the national authority. 
Henceforth, the will of the nation is asserted without reference 
to that of the state. The process of military reconstruction, in 
its leading features, approaches very near to the theory of state 
suicide. 

By the rejection of the fourteenth amendment, at the South, 
the process of restoration proposed in the committee's report 
was brought to a standstill. It was evident that the Southern 
whites would not consent to the admission of the blacks to the 
polls. In the North, the hot campaign in the fall elections had 
resulted very favorably to the friends of negro suffrage. Sup- 
ported by a strong and growing public sentiment, the radicals 
now devoted their energies to the task of making the black vote 
the sole basis of reconstruction. This involved of necessity the 
subordination of the old political people of the various states to 
a new political people created by Congress. In this fact lay 
the practical triumph of the Sumner theory. 

The law which finally inaugurated the work of military recon- 
struction was passed, over the President's veto, March 2, 1867. 
It declared that no legal state governments existed in ten states 
of the Union, and no adequate protection for life or property. 
The deficiency was made good by placing the said states under 
the military authority of the United States, and dividing them 
into five military districts with an officer of rank not less than 
brigadier-general at the head of each. The existing state gov- 
ernments were not abolished, but the sixth section of the bill 
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enacted that any civil government which might exist in any of 
the states before its representatives were admitted to Congress 
should be deemed provisional only, and in all respects subject 
to the paramount authority of the United States. In the fifth 
section of the act were stated the conditions on which represen- 
tatives would be admitted, and military government withdrawn. 
Here the triumph of the radicals was manifest ; in addition to 
the ratification of the fourteenth amendment, it was required 
that a state constitution should have been framed by a conven- 
tion chosen by all male citizens of the state of proper age, and 
" not disfranchised for participation in rebellion, or for felony," 
and that, in that constitution, the same qualifications for the 
electoral franchise should be ordained. 

The theory of a voluntary acceptance of these terms by the 
states was still nominally adhered to ; but no provision appeared 
in the act for the initiation of any movement for the fulfilment 
of the conditions. Such a movement could scarcely be expected 
of the existing governments, which had rejected the fourteenth 
amendment, and which were by the act declared illegal. This 
consideration is of itself sufficient to prove that the apparent 
deference to state action was an empty concession to the con- 
servative element. But it was the last time such a concession 
was made. 

On the 23d of March, 1867, the fortieth Congress, by the sup- 
plementary reconstruction act of that date, took into its own 
hands the whole process of reorganizing the recalcitrant dis- 
tricts. To the military commander of each district was assigned 
the duty of causing to be made a registration of voters qualified 
under the act of March 2, and of holding elections for delegates 
to a constitutional convention in each state. The work of the 
convention was to be submitted to the voters for ratification, all 
under the immediate control of the military commanders. 

To overcome the ingenious constructions of the law which 
were adopted by the President to frustrate Congress's inten- 
tions, still another supplementary act was passed on the 19th of 
July. Mr. Johnson had begun the execution of the first two 
laws on the theory that the military authority was to be used 
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only as auxiliary to the existing civil governments in the rebel 
states. The new act declared that those governments, if con- 
tinued, were to be subject in all respects to the military com- 
manders. Their officers could be removed at the will of the 
officer in command of the district. All supporters of the rebel- 
lion were disfranchised by a rigid test oath, which, however, 
was not to be conclusive of loyalty, since outside investigation 
was allowable. And finally, to thwart effectually the hostile 
influence of the administration, the General of the Army was 
invested with the final authority in the removal and suspension 
of officers, and no commander concerned in carrying out the 
acts was to be bound by any opinion of any civil officer of the 
United States. This last provision was aimed at the Attorney- 
General. 

The three acts just outlined contain all the essential princi- 
ples of the process by which reconstruction was actually accom- 
plished. The chief features of the process were : first, the 
overthrow of the state governments organized by the lawful 1 
voters of the ten states ; second, the establishment of military 
government in the district included within their boundaries ; 
and third, the determination by Congress of the qualifications 
of voters, not only for the immediate purpose of reorganization, 
but also for all the future existence of the commonwealths. 

As to the first point, the action of Congress was entirely 
consistent with the ground it had taken at the beginning of its 
struggle with the President. It had steadily declined to recog- 
nize the organizations set up under Mr. Johnson's guidance as 
anything more than provisional. The status of a state that had 
forfeited its rights precluded the exercise of self-government 
until those rights had been restored. Under the radical ten- 
dency imparted to the legislature by the fall elections of 1866, 
Stevens succeeded in embodying his conquered-province theory 
in the preamble to the first military bill as it passed the House. 
The Senate, however, toned down the clause so as to avoid 
declaring the states extinct. In its final form, the act stigma- 
tized them as " rebel states." Exactly what a " rebel state " is 

1 As determined by the President's proclamation. See p. 568. 
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was not stated. By the radicals, the expression was regarded 
as conceding their claim that a state, as a corporate entity, 
could commit the insurrectionary act, and so draw upon itself 
the penalty of forfeiting its rights. The more moderate school, 
on the other hand, maintaining that rebellion was a crime of 
which only the individual could be guilty, construed the phrase 
as signifying a state whose inhabitants were wholly or chiefly 
rebels. But whether the state was extinct or merely without 
rights, the authority of the national government over its terri- 
tory and people was equally indisputable. And of this national 
government, Congress was the responsible directing agency. 

The second point in the process, that gave rise to great 
discussion in Congress, was the ground of justification for the 
imposition of purely military government on the rebel states. 
Assuming that the whole question was extra-constitutional, and 
that only the law of nations controlled Congress, there was no 
difficulty. Stevens and his followers had plain sailing. But if 
the rebel districts were still states, and their people citizens of 
the United States, how could the proclamation of martial law 
and the substitution of the military commission for the jury 
court be reconciled with the Bill of Rights ? The most obvious 
answer was that the act practically declared the existence of 
one of those cases of rebellion or invasion in which the con- 
stitution authorizes Congress to suspend the ordinary safe- 
guards of civil liberty. All admitted that the judgment of the 
legislature as to when such a case had arisen was final. But as 
a mere question of fact, at the time, the existence of rebellion 
or invasion was far from being clearly demonstrable. In spite 
of reports of outrages in various parts of the South, which par- 
tisan zeal magnified ad libitum, it could hardly be made to 
appear that the situation was such as even the freest construc- 
tion of the constitution would cover. 

The moderates were therefore compelled to fall back upon 
the assumption that the old war had not yet ended. For the 
benefit of this class, Lawrence of Ohio, though troubled with 
no scruples himself, resurrected an ancient Latin phrase, bello 
non flagrante scd nondum cessante, and pointed out that bello 
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nondum cessante was recognized, in international law, as one 
phase of warfare. Such was the situation now in the Southern 
states. 1 "A rebellion," said Shellabarger, "is simply crushed 
by war, by the arms of the republic, but is still sufficiently 
strong to overthrow and defy the courts in nearly half the terri- 
tories of the republic. That is a state of things contemplated 
by your constitution." The suspension of the habeas corpus 
was therefore strictly within the power of Congress, and would 
continue to be until state governments were recognized. The 
ground thus adopted puts the legislature on record in distinct 
contradiction to both the other departments. For by proclama- 
tions of April 2 and August 20, 1866, the President had 
announced that the insurrection once existing in the eleven 
specified states was at an end. His right to decide this, as a 
mere military fact, was never seriously questioned. Congress 
itself, though perhaps inadvertently, recognized the date of the 
proclamation as ending the war. 2 The Supreme Court, in its 
first opinion on the question, 3 expressly declined to discuss 
whether the rebellion could be considered as suppressed for one 
purpose and not for another. In the case before it, however, the 
date of the President's final proclamation was accepted. Later, 
Chief Justice Chase, on the ground that some act of a political 
department must be regarded as conclusive, decided, without 
reservation, that the executive must be followed. 4 

There is but one theory on which the setting up of military 
governments in the Southern states by Congress can be made 
to harmonize with the view of the other departments as to the 
termination of the rebellion, and that is, that the alleged inade- 
quate protection for life or property in the rebel states in 1867 
constituted a new "case of rebellion or invasion" which justi- 
fied the establishment of martial law. But on this supposition 
there would be a direct collision between Congress and the 



1 Globe ; 2d Session XXXIX Congress, p. 1083. 

2 Public Acts XXXIX Congress, 2d Session, chap, cxlv, sec. 2. 
8 U. S. vs. Anderson, 9 Wallace, 56. 

* The Protector, 12 Wallace, 700. Cf. Brown vs. Hiatts, 15 Wallace, 184, and 
Balesville Inst. vs. Kauffman, 18 Wallace, 155. 
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judiciary at another point. In the case of Milligan the court 
declared with unmistakable emphasis that "martial rule can 
never exist where the courts are open, and in the proper and 
unobstructed exercise of their jurisdiction." Yet, in the states 
which were relegated by Congress to the unlimited dominion of 
officers "not below the rank of brigadier-general," the ordinary 
courts, both local and Federal, had transacted their regular 
business for nearly two years. 

In reference to the third and perhaps most important princi- 
ple of the military reconstruction acts, the legislature and the 
judiciary are in harmony, though the difficulty of reconciling 
their doctrine with the earlier interpretations of the constitu- 
tion seems at times overwhelming. Congress enacted that 
new state governments should be organized by a political peo- 
ple differing in toto from that which had formerly been recog- 
nized as the basis of the commonwealths. The mass of the 
southern whites were excluded from any part in reconstruction ; 
the freedmen were awarded the ballot, and were relied upon 
to accomplish the formation of state governments. Two ques- 
tions arise in connection with these acts : first, by what author- 
ity did the national legislature direct the organization of new 
governments in the rebel states ; second, under what authority 
did Congress prescribe the qualifications of electors for the 
operation ? The answer to both questions is, in the guarantee 
clause of the constitution. Forfeited-rights, state-suicide, and 
conquered-province theories all agreed that Congress was the 
proper organ to provide for the re-establishment of state gov- 
ernments. By only the first, however, was an indefinite con- 
tinuance of the existing condition of affairs considered anoma- 
lous. Sumner and Stevens saw no states existing in the south, 
and therefore felt no need of haste in the erection of states in 
territories. The less radical thinkers saw states without gov- 
ernments, and insisted upon the speediest termination of such a 
paradox. 

It is declared by the constitution that " the United States 
shall guarantee to every state in this Union a republican form 
of government." The intention of the framers of the constitu- 
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tion in this clause is precisely stated by Madison in The Federal- 
ist, number 43 : " The authority extends no further than a guar- 
anty of a republican form of government, which supposes a pre- 
existing government of the form which is to be guaranteed." 1 
A practical application of the clause had been demanded in con- 
nection with the Dorr rebellion in Rhode Island. The malcon- 
tents sought to secure interference by the general government 
on the ground that the limitation of the franchise under the old 
charter organization was unrepublican. President Tyler, how- 
ever, wrote to Governor King, " It will be my duty to respect 
that government which has been recognized as the existing 
government of the state through all time past." 2 In other 
words, the word " guarantee " was understood to express a 
corrective and not a creative power. As Webster put it before 
the Supreme Court in 1848 : 

The law and the constitution go on the idea that the states are all 
republican, that they are all representative in their forms, and that these 
popular governments in each state, the annually created creatures of the 
people, will give all proper facilities and necessary aids to bring about 
changes which the people may judge necessary in their constitutions. 3 

There can be no doubt that the construction of the guarantee 
clause embodied in these passages was the recognized principle 
of the law prior to 1867. Only by a complete rejection of the 
old interpretation could the moderates derive from the constitu- 
tion the power of Congress to organize a government for a state. 
To maintain themselves in their somewhat unsteady position 
that a state could not perish, they wrenched the guarantee 
clause wholly away from its history. Nor was their violence 
successful. For to the impartial reader, the act of March 23, 
1867, is much more suggestive of an enabling act for a territory 
than of a guaranteeing act for a state. 

As the power to organize new governments in the rebel states 
was based upon an interpretation of the word "guarantee," so 
the right to determine the suffrage was evolved from the 

1 Cf. also Elliott's Debates, V, 128, 182, 333. 

2 North American Review, vol. 58, p. 398. 
8 Works, VI, 231. 
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expression "a republican form of government." No authorita- 
tive definition of such a form exists in our law. The Supreme 
Court has ascribed the determination of its characteristics to 
Congress. 1 It was held by the negro-suffragists that the eman- 
cipation of the blacks and their admission to the enjoyment of 
civil rights had effected a modification in the conception of a 
"republican form." This doctrine was adopted by all the sup- 
porters of military reconstruction. "The new freemen," said 
Chief Justice Chase, in Texas vs. White, " necessarily became 
part of the people, and the people still constituted the state. . . . 
And it was the state, thus constituted, which was now entitled 
to the benefit of the constitutional guaranty." The implication 
was that a republican form under the new circumstances must 
include negroes among the bearers of the suffrage. It cannot 
be doubted that the decision of Congress as to when a state has 
a republican form of government is final. But a decision which 
runs counter to the facts of history as well as to the previous 
interpretation of our fundamental law may well be regarded as 
revolutionary. The principle of the reconstructionists was that 
impartial manhood suffrage, without respect to color, was a 
characteristic feature of a republican form of state government. 
In contradiction to this doctrine stood, first, the historical fact 
that at the formation of the constitution as well as at the era of 
reconstruction many if not most of the states excluded negroes 
from the polls ; and second, the universally recognized legal 
principle that, by the plainest inference from article 1 section 
2 of the constitution, the states were authorized to fix the quali- 
fications of electors absolutely at their discretion. Sumner met 
both these obstacles boldly. He declared that the whole history 
of the negro in this country gave the lie to any claim that our 
state governments were or had been republican, and he argued 
with all the power of his learning, that color was in no sense a 
" qualification" of electors. The majority of the reconstruction- 
ists declined to follow him into such radical paths. They pre- 
ferred to bridge the abyss that yawned between the old system 
and the new with a series of disjointed quibbles. 

1 Luther vs. Borden, 7 Howard, 42; Texas vs. White, 7 Wallace, 730. 
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The doctrine of forfeited rights has been adopted, as a theory 
of constitutional law, by the Supreme Court, 1 and for a long 
time, probably, the legal relations of the Civil war and recon- 
struction will be construed in accordance with this theory. 
With its political bearings, however, the court has rightly dis- 
claimed all connection. The question as presented to the judi- 
ciary was : Has such and such a state ever ceased to be a state 
of the Union ? For answer to this interrogation, the court de- 
clared its obligation to follow the political departments of the 
government. A review of the acts of these departments failed 
to reveal an express declaration that any state had ceased to 
exist. The process of reconstruction presented many situations 
which could be explained as readily by assuming a revolution 
to have occurred as by strained constructions of the constitu- 
tion. It was the duty of the judiciary, however, to preserve above 
all things the continuity of legal development. This duty was 
fulfilled, notably, in the elaborate argument, but very doubtful 
logic, of Texas vs. White. Private rights must be determined, 
then, on the theory that a state cannot perish. With political 
relations the case is different. Only the tension of a great 
national crisis is likely to call for a review of the reconstruction 
acts by the legislature ; yet in such an emergency these prece- 
dents of political action may and probably will be regarded as 
much more consistent with the views of Sumner and Stevens 
than with the theory of forfeited rights. The growth of na- 
tional sentiment is a potent reality, and it is not necessarily a 
diseased fancy that sees in the future a new South and a new 
North sternly banded together for the enforcement of the 
theory of state suicide upon a denationalizing West. 

Wm. A. Dunning. 

1 Texas 7/s. White, 7 Wallace, 700; cf. also I Chase's Decisions, 139, and Gunn 
vs. Barry, 15 Wallace, 623. 



